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FORUM SELECTION AND THE MANAGEMENT OF COMMERCIAL RISK 

GV LAW INSIGHTS 
 

Dispute resoluƟon mechanisms are oŌen treated as boilerplate provisions, selected late in 
contract negoƟaƟons with liƩle strategic discussion. In pracƟce, the choice between 
mediaƟon, arbitraƟon, and court liƟgaƟon materially shapes leverage, cost exposure, 
confidenƟality, and outcome control long before any dispute arises. SophisƟcated parƟes view 
dispute resoluƟon as an element of contract design that allocates risk and governs how 
conflict will unfold under pressure.  This Insight outlines the funcƟonal disƟncƟons among 
mediaƟon, arbitraƟon, and liƟgaƟon, and explains why each forum serves a different strategic 
purpose in commercial agreements. 
 
1. MediaƟon as a Risk-Containment Tool 
 
MediaƟon is a non-binding, facilitated negoƟaƟon process in which a neutral third party 
assists the parƟes in reaching a voluntary resoluƟon. It does not produce a decision, establish 
fault, or impose remedies. Its value lies in risk containment rather than adjudicaƟon. 
 
In sophisƟcated agreements, mediaƟon is oŌen used as a first-step escalaƟon mechanism 
designed to preserve relaƟonships, control costs, and resolve disputes before posiƟons 
harden. ParƟes retain full control over outcome and Ɵming, and discussions typically remain 
confidenƟal. However, mediaƟon depends enƟrely on mutual parƟcipaƟon. If one party is 
unwilling to engage meaningfully, mediaƟon offers no enforcement mechanism and simply 
delays escalaƟon. 

 
2. ArbitraƟon as Private AdjudicaƟon with Structural Tradeoffs 

 
ArbitraƟon is a binding adjudicaƟve process conducted outside the court system. Disputes are 
decided by one or more arbitrators, and the resulƟng award is generally enforceable in court 
with very limited grounds for appeal. 
 
ArbitraƟon is frequently selected for its confidenƟality, procedural flexibility, and internaƟonal 
enforceability. Discovery is oŌen narrower than in court, Ɵmelines may be compressed, and 
proceedings remain private. These features can reduce public exposure and protect sensiƟve 
business informaƟon. 



At the same Ɵme, arbitraƟon carries meaningful tradeoffs. Limited appellate review 
constrains error correcƟon. Procedural efficiency depends heavily on arbitrator management 
and the arbitraƟon rules selected. ArbitraƟon is most effecƟve when parƟes prioriƟze 
confidenƟality, finality, and enforceability over procedural breadth and judicial oversight. 
 
3. LiƟgaƟon as the Forum of Record and Precedent 
 
Court liƟgaƟon remains the default forum for adjudicaƟng commercial disputes. It provides 
structured procedural safeguards, broad discovery rights, formal evidenƟary rules, and access 
to appellate review. Court decisions are public and may create binding precedent. 
 
LiƟgaƟon is oŌen viewed as adversarial and costly, but it offers advantages that alternaƟve 
mechanisms do not which may be worth considering. Courts possess inherent authority to 
compel compliance, issue injuncƟve relief, and adjudicate complex mulƟ-party disputes. 
Public proceedings can also serve strategic objecƟves, including signaling posiƟons to third 
parƟes or establishing legal clarity beyond a single transacƟon. 
 
LiƟgaƟon is most appropriate where disputes involve significant legal quesƟons, require 
judicial authority, or benefit from transparency and precedent. 
 
PracƟcal ConsideraƟons 
 
MediaƟon, arbitraƟon, and liƟgaƟon are not interchangeable. Each forum allocates control, 
cost predictability, confidenƟality, and enforcement power differently. SophisƟcated 
agreements oŌen combine mechanisms, requiring mediaƟon before arbitraƟon or liƟgaƟon, 
or carving out specific claims for court adjudicaƟon. The opƟmal structure depends on the 
nature of the relaƟonship, the anƟcipated disputes, and the parƟes’ risk tolerance. 
 
TreaƟng dispute resoluƟon provisions as strategic design choices rather than boilerplate 
language allows parƟes to manage conflict deliberately rather than reacƟvely. 
 
 
GV LAW CapabiliƟes 
 
GV LAW advises clients on dispute resoluƟon architecture at both the contract-design stage 
and in acƟve disputes. Our work spans mediaƟon strategy, arbitraƟon proceedings, and 
complex commercial liƟgaƟon, with a focus on aligning dispute mechanisms with broader 
business and risk-management objecƟves. 

 
 



This Insight provides general informaƟon and does not consƟtute legal advice. For advice on a specific maƩer, 
please contact GV LAW. 


